STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT COF HEALTH, BOARD
OF MEDI ClI NE,

Petiti oner,
VS. Case No. 05-3646PL

ABBEY STRAUSS, M D.,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
before Larry J. Sartin, an Adm nistrative Law Judge of the
Division of Adm nistrative Hearings, On Decenber 16, 2005, by
vi deo tel econference between West Pal m Beach and Tal | ahassee,
Florida, and on January 31, 2006, by video tel econference
bet ween Jacksonvill e and Tal | ahassee, Florida.

APPEARANCES

For Petitioner: J. Bl ake Hunter
D ane Kiesling
Assi stants General Counsel
Prosecution Services Unit
O fice of General Counsel
Departnent of Health
4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

For Respondent: Law ence E. Brownstein, Esquire
Nort hbridge Centre
515 North Flagler Drive
Suite 300-Pavilion
West Pal m Beach, Florida 33401-4326



STATEMENT OF THE | SSUE

The issue in this case is whet her Respondent, Abbey
Strauss, MD., conmtted violations of Chapter 458, Florida
Statutes, as alleged in a First Arended Adm ni strative Conpl aint
i ssued by Petitioner, the Departnent of Health, on Cctober 5,
2005, in DOH Case Nunmber 2002-15730; and, if so, what
di sciplinary action should be taken against his license to
practice medicine in Florida.

PRELI M NARY STATEMENT

On or about June 28, 2005, the Departnent of Health filed a
t hree-count Adm nistrative Conpl ai nt agai nst Respondent Abbey
Strauss, MD., an individual licensed to practice nmedicine in
Florida, before the Board of Medicine, in which it alleged that
Dr. Strauss had conmitted violations of Section 458.331(1)(m
(q), and (t), Florida Statutes (1997 through 2002).! Respondent
di sputed the allegations of fact contained in the Adm nistrative
Conpl ai nt and, on or about July 19, 2005, executed an El ection
of Rights formrequesting a formal adm nistrative hearing
pursuant to Sections 120.569(2)(a) and 120.57(1), Florida
Statutes (2005).

On Cctober 4, 2005, the matter was filed with the Division
of Admnistrative Hearings with a request that an admnistrative

| aw j udge be assigned to conduct proceedi ngs pursuant to Section



120.57(1), Florida Statutes (2005). The matter was desi gnated
DOAH Case Nunber 05-3646PL and was assigned to the undersigned.

On Cctober 6, 2005, a Mdtion to Amend Adm nistrative
Conpl aint was filed by Petitioner. A First Amended
Adm ni strative Conplaint, issued October 5, 2005, was filed with
the Motion. That Motion was granted by an Order Granting Mtion
to Anmend Adm ni strative Conplaint entered Cctober 11, 2005.

The final hearing was scheduled to be held on Decenber 16,
2005, by Notice of Hearing by Video Tel econference entered
Cct ober 12, 2005. The hearing was scheduled to be conducted
bet ween West Pal m Beach, Florida, and the offices of the
Di vision of Administrative Hearings in Tall ahassee, Florida.

On Novenber 16, 2005, Petitioner's Mtion for Oficial
Recognition was granted. Official recognition was taken of
Subsections 458.331(1)(m, (q), and (t), Florida Statutes (1997
t hrough 2002).

On Novenber 29, 2005, a Joint Prehearing Stipulation was
filed by the parties. The Joint Prehearing Stipulation provides
that "those facts that are admtted” are "[t]hose adm ssions of
Respondent to his Responses to Petitioner's Request for
Admi ssions.” Those adni ssions have been incorporated into the
Fi ndi ngs of Fact of this Recommended Order.

Prior to the cormencenent of the final hearing, the

follow ng notions were filed for which there was i nadequate tine



for response and ruling prior to the comencenent of the
heari ng:

1. Respondent's Motion for Partial Sunmary Judgnent/ Moti on
in Limine with Respect to Ativan

2. Respondent's Modtion to Add Billing Ledger to Exhibit
Li st;

3. Respondent's Mdttion for Oficial Recognition;

4. Petitioner's Second Mdtion for Oficial Recognition;
and

5. Respondent's Mtion in Limne to Exclude Testinony of
Petitioner's Experts.

Argunent on nost of the Mdtions was heard at the
commencenent of the final hearing but before the court reporter
arrived. The following rulings were entered on the first four
Mot i ons: Respondent's Mdtion for Partial Summary Judgnent/ Moti on
in Limne with Respect to Ativan was deni ed; Respondent's Mbtion
to Add Billing Ledger to Exhibit List was granted w t hout
obj ection; Respondent's Mtion for Oficial Recognition was
granted wi thout objection; and Petitioner's Second Mtion for
O ficial Recognition was granted to the extent ultimtely
det erm ned rel evant.

Argunment was heard after the court reporter arrived on
Respondent's Motion in Limne to Exclude Testinony of

Petitioner's Experts. A ruling on that Mtion was reserved to



give the parties an opportunity to make additional argunent in
t heir proposed recommended orders. Petitioner addressed the

i ssues raised in Respondent's Mdtion in Limne to Exclude
Testinmony of Petitioner's Experts in its Proposed Reconmended
Order. Respondent did not. After consideration of the Mdtion,
the argunent presented at hearing, and the Petitioner's witten
argunent, the Mdtion is hereby denied.

On Decenber 16, 2005, Petitioner presented the testinony of
Joseph T. Wrden, MD., an expert in pain managenent, and, by
deposition, the testinony of Janes Edgar, M D., who is hereby
accepted as an expert in pain nedicine and pain managenent.
Petitioner offered and had adm tted Petitioner's Exhibits 1
through 4 and 6 through 7. Petitioner's Exhibit 8 is the
Transcript of the deposition testinony of Dr. Edgar.
Petitioner's Exhibit 8 is admtted.

Respondent testified on his own behal f. Respondent offered
and had adnitted Respondent's Exhibits 5 through 6,2 8, and 10.
Aruling on the adm ssibility of Respondent's Exhibit 9 was
reserved. That exhibit is hereby rejected. Had it been
admtted, it would not have supported any relevant finding of
fact.

Havi ng been unable to conplete the final hearing on
Decenber 16, 2005, the hearing was continued until January 31,

2006. On that date the hearing was reconvened by video



t el econferenci ng between Jacksonville and Tal | ahassee, Fl ori da.
During this portion of the hearing, Respondent presented the
testinmony of WIIliam Jacobs, M D

The Transcript of the portion of the final hearing
conducted on Decenber 16, 2005, was filed on February 1, 2006.
On February 17, 2006, the Transcript of the portion of the
heari ng conducted on January 31, 2006, was filed. By Notice of
Filing Transcript, entered February 22, 2006, the parties were
infornmed that the Transcripts had been filed and that their
proposed recommended orders were to be filed on or by March 20,
2006.

Petitioner filed Petitioner's Proposed Recormended Order on
March 20, 2006. Respondent filed Respondent's Proposed
Reconmended Order on March 21, 2006, along with Respondent's
Unopposed Mdtion for One Day Extension of Tinme to File Proposed
Recommended Order. It appearing that Petitioner has not been
prejudi ced by Respondent having filed his proposed order one day
|ate, the Motion is hereby granted. The proposed orders of both
parties have been fully considered in rendering this Recomended
O der.

FI NDI NGS OF FACT

A. The Parti es.

1. Petitioner, the Departnent of Health (hereinafter

referred to as the "Departnent”), is the agency of the State of



Florida charged with the responsibility for the investigation
and prosecution of conplaints involving physicians licensed to
practice nedicine in Florida. 8 20.43 and Chs. 456 and 458,
Fla. Stat. (2005).

2. Respondent, Abbey Strauss , MD., is, and was at the
times material to this matter, a physician |icensed to practice
medi cine in Florida, having been issued |icense nunber ME 45950.
Dr. Strauss has been licensed in Florida since 1985.

3. Dr. Strauss is board-certified in psychiatry by the
Ameri can Board of Psychiatry and Neurol ogy.

4. Dr. Strauss has not previously been the subject of a
Iicense disciplinary proceeding in Florida.

5. The follow ng description of Dr. Strauss' education and
experience, contained in Respondent's Proposed Recommended
Order, was uncontroverted by the evidence in this case, and is
accepted as accurate:

Respondent has significant background and
experience in diagnosing and treating

addi cti on and substance abuse issues. For
i nstance, before becom ng a physician,
Respondent achieved a Master's Degree in
Psychi atric Social Wrk from New York
University in 1972. . . . As a socia

wor ker, Respondent gai ned significant
experience in the areas of drug abuse and
addi ction while working for the South
Carolina Departnent of Mental Health. Part
of his duties was to set up a crisis
intervention center relating to drug abuse

problens. . . . He also took part in the
establ i shnment of the County Drug Abuse



Soci ety as a nmenber of a commttee,
establ i shed by the governor of South
Carol i na, concerning substance abuse issues
in that state.

Respondent graduated from the Medi cal
Uni versity of South Carolina in 1981 and was
Chi ef Resident at Beth Israel Medical Center
in New York Cty. . . . H's academc and
clinical experience in addiction and
subst ance abuse rel ated i ssues conti nued.
Upon conpl etion of medical school,
Respondent al so taught at New York
Uni versity in the areas of
psychophar macol ogy whi ch i ncluded issues
relating to substance abuse. . . . Wile a
psychiatric resident at Beth Israel Medica
Center in New York City, Respondent gained
nore clinical experience in the area of
addiction at Beth Israel Medical Center

whi ch at that tinme had one of the | argest
addiction units in New York City. :
Respondent treated patients at the Methadone
Mai nt enance Clinic in New York City for dua
di agnosi s, i.e., people having both
psychi atric and substance abuse probl ens.

Respondent has al so been retained in

the past to study the effects of
medi cations, including cocaine, on
behavi ors.

6. Dr. Strauss is not certified in pain nanagenent or
addi cti on nedi ci ne.

B. Patient S. R

7. At issue inthis case is Dr. Strauss' treatnment of
S.R, a 51-year-old male, from Novenber 1997 through August
2002.

8. S.R has a history of having sustained severe injuries

and having received treatnent for those injuries. S R was



injured in vehicle accidents in 1987 and 1996. He suffered a
fractured pelvis, a closed-head injury, and a left-leg fracture,
whi ch required open reduction internal fixation, including the
insertion of three steel screws. As a result of the |eg
fracture and resulting surgery, SSR's left leg is shorter than
his right leg, causing himto walk with an antal gic gait, which,
in turn puts stress on his spine. Additionally, SR is
becom ng arthritic and suffers fromherniations in the |unbar
and cervical spine.

9. S.R suffers fromchronic pain associated with his
injuries and condition.

10. S.R has a history of abuse and addiction to heroin
and alcohol. Prior to comng under Dr. Strauss' care, S.R had
been di scharged froma drug rehabilitation facility due to a
rel apse and had, just eight nonths prior to his first visit to
Dr. Strauss, relapsed for al cohol abuse.

11. At the tinme that SR first saw Dr. Strauss, he was
under the care of a Dr. Porter.

12. More than a year before S R first saw Dr. Strauss,
S.R had been treated by Joseph Al shon, D. O, who practices
physi cal nedicine and rehabilitation, for chronic pain. Anong
the treatnents prescribed by Dr. Al shon were epidural steroid
injections, trigger point injections, an exercise program

hydrocul at or therapy, spinal manipul ations and snmall doses of



pai n nedications. According to Dr. Al shon's nedical records,
t hese treatnments hel ped to control and alleviate S.R's pain.

13. S.R had also previously been under the care of
ot hers, including a nunber of surgeons, who were not identified
at hearing. These physicians were responsi ble for care given to
S.R as aresult of the injuries he sustained in 1987 and 1996.

C. SSR's First Visit to Dr. Strauss.

14. On Novenber 11, 1997, S.R presented to Dr. Strauss
office wwth conplaints of chronic back pain and pain of the
| ower extremities due to arthritis and the fracture of his |left
| eg.

15. S.R indicated that, but for his pain, his Iife was
adequate and that he understood that he could not function
wi t hout nedi cations to control his pain.

16. Based upon the then used Visual Analog Scale, which
i nvolves a patient giving a subjective neasure of his or her
pain, with ten being the worst and zero being "w thout pain,"”
S R told Dr. Strauss that he was a "nine" w thout nedication
and a "three or four"™ with medication

17. S.R was sonewhat candid to Dr. Strauss about his
prior addiction history. S. R also expressed concern about
obtaining future treatnent for his chronic pain because of his
past history. Dr. Strauss' notes, however, to the extent

| egible, only report that S.R had been involved in Al coholics
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Anonyrnous for eight years, but had rel apsed "8 nonths ago"; that
he was afraid "that his addiction"” history would prevent him
fromgetting necessary nedications; and that "nethadone" had
"worked well for pain." There is no indication in Dr. Strauss
notes what "his addiction history" was or why he was taking

nmet hadone.

18. S.R also reported to Dr. Strauss that he was
currently taking OxyContin.

19. OxyContin is a sem-synthetic opiate containing
oxycodone hydrochl oride, a schedule Il controlled substance
listed in Chapter 893, Florida Statutes. OxyContin is used to
give relief fromnoderate to severe pain. It has a high
potential for abuse, which may | ead to severe physical and
psychol ogi cal dependence. 3

20. Physical dependence is an expected and natural result
of the use of OxyContin. See Fla. Admn. Code R 64B8-
9.013(2)(b) and (f). Physical dependence is defined in Florida
Adm ni strative Code Rule 64B8-9.013(2)(f), as follows:

For the purpose of this rule, “physica
dependence” on a controlled substance is
defined as a physiologic state of neuro-
adaptati on which is characterized by the
energence of a withdrawal syndrome if drug
use i s stopped or decreased abruptly, or if
an antagonist is admnistered. Physical
dependence is an expected result of opioid

use. Physical dependence, by itself, does
not equate wth addiction.
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21. During SSR's first visit Dr. Strauss di agnosed hi m as
havi ng "degenerative disc disease.” Due to the possible adverse
inpact on SR if he did not continue to take OxyContin,

Dr. Strauss prescribed two 40 ng tablets of OxyContin, to be
taken twce a day. Dr. Strauss also prescribed Valium and
Fl exeril.

22. Valium contains diazepam a schedule IV controlled
substance listed in Chapter 893, Florida Statutes. It is used
for the managenent of anxiety disorders and short-termrelief of
anxiety. Diazepam has a potential for abuse, which may lead to
physi cal and psychol ogi cal dependence.

23. Dr. Strauss did not perform a physical exam nation of
S.R during his first visit. Consequently, no nedical record of
a physical exam nation was rmade on Novenber 11, 1997. Not
havi ng the nedi cal records, including records of any physi cal
exam nation, on Novenber 11, 1997, of any other physician from
whom S. R was currently receiving treatnment or had in the past
received treatnent, Dr. Strauss relied solely on SSR's
representations as to his prior history and condition to
di agnose and treat S.R on Novenber 11, 1997.

D. S.R's Continued Treatnent Through August 2002.

24. After SSR's initial visit, Dr. Strauss saw S.R on

the foll owi ng dates and prescri bed the foll ow ng nedications:

12



a. Decenber 4, 1997: four 40 ng tablets of OxyContin, to
be taken twi ce a day, and 20 ng to be taken as needed (a total
of 160 ng twice a day, plus 20 ng "as needed"), and; 2.5 ng of
Valiumto be taken three tinmes a day;

b. January 2, 1998: three 80 ng tablets of OxyContin, to
be taken twice a day (a total of 240 ng twice a day); and the
sane anmount of Valium previously prescribed;

c. January 22, 1998: five 80 ng tablets of OxyContin, to
be taken twice a day (a total of 400 ng twi ce a day);

d. Between January 22 and March 17, 1998: seven 80 ny
tablets of OxyContin, to be taken twice a day (a total of 560 ng
twi ce a day);

e. Mrch 17, 1998: five 80 ng tablets of OxyContin, to be
taken three tinmes a day (a total of 400 ng three tinmes a day);

f. April 9, 1998: 960 ng of OxyContin, to be taken tw ce
a day;

g. April 27, 1998: 80 ng tablets of OxyContin, 12 tablets
to be taken in the norning, six tablets at m d-day, and 12
tablets at bedtinme (a total of 30 tablets or 2,400 ng a day);

h. July 30, 1998: 200 ng tablets M5 Contin, 12 tablets to
be taken per day. WMs Contin contains norphine, a schedule Il
control |l ed substance listed in Chapter 893, Florida Statutes.

It is indicated for the relief of noderate to severe pain

Mor phi ne has a high potential for abuse, which may lead to

13



severe physical and psychol ogi cal dependence. Dr. Strauss
failed to discuss with S.R and, as a consequence, to docunent
any such discussion, the risks and benefits of taking MsS Contin
i nstead of OxyContin.

i. July 1998 to August 2002: 200 ng tablets MS Contin,
ten to 12 tablets, to be taken two or three tinmes a day (a total
of 2,000 to 2,200 ng two or three tines a day); 10 ng tablets
Valium one tablet, to be taken three times a day; and one ny
tabl et of Ativan, one tablet to be taken as needed. Ativan
contains | orazepam a schedule IV controlled substance listed in
Chapter 893, Florida Statutes. It is indicated for managenent
of anxi ety disorders and short-termrelief of anxiety.
Lorazepam has a | ow potential for abuse. Were abuse occurs, it
can lead to limted physical and psychol ogi cal dependence.

E. S.R's Medical History.

25. Subsequent to seeing S.R on Novenber 11, 1997, Dr.
Strauss obtai ned sone, but not all, of S R 's nedical records
whi ch had been created by Dr. Al shon. Apparently, Dr. Al shon
was giving S.R trigger-point injections while under
Dr. Strauss' care, but Dr. Strauss did not have any nedical
records concerning those injections.

26. Dr. Strauss did not obtain S R's nedical records from
Dr. Porter. Although there was argunent presented at hearing to

suggest that an effort was nmade to obtain S.R 's nedical records

14



fromDr. Porter, but that the effort failed because Dr. Porter
was no longer in practice, the evidence failed to prove this
assertion. Dr. Strauss' testinony in this regard was not
convincing, especially in light of the fact that his records
fail to reflect that he obtained a signed consent formfromS. R
allowng himto obtain his records fromDr. Porter. NMore
inportantly, Dr. Strauss was not able to state with certainty
whet her any effort had been nmade to obtain Dr. Porter's records:

Q Wiy didn't you get Dr. Porter's records?

A. As we sit here, | don't know why we

didn't get them | know that we certainly

woul d have tried to, because it would have

been il logical to get records from one

doctor and not the next. | don't know when

Dr. Porter went out of practice, it was a

long tine ago, and we were just unable to

get them
Transcri pt of Decenber 16, 2005, page 197, lines 20 to 25, and
page 198, line 1. 1In essence, Dr. Strauss nerely testified
about what he believed shoul d have happened. G ven the |ack of
signed consent fromS. R to obtain Dr. Porter's records,
Dr. Strauss' testinony that it would have "illogical" to get
records fromone doctor and not Dr. Porter is rejected.

27. Oher than Dr. Alshon's records, Dr. Strauss did not

obtain any other relevant nedical records, including those

related to SSR's treatnent for heroin addiction or his

treatment for injuries and the surgery he had undergone prior to
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his treatnment by Dr. Alshon. Rather, he relied largely on
Dr. Alshon's diagnosis for the cause of S R 's chronic pain

F. Treatnment Plan for S. R

28. Dr. Strauss' testified at hearing that he indeed had a
treatnent plan, including objectives, for SR According to
Dr. Strauss his treatnent plan included, nost significantly,
managing S. R 's chronic pain. He indicated that he intended to
achi eve this goal through increased exercise, weight control,
wor ki ng on i nproved personal relationships wth, anong others,
hi s daughter, nother, father, and girl friend (whom he
ultimately married), and his ability to remain enpl oyed.

29. Wiile there are indeed references to the objectives
outlined by Dr. Strauss during his testinony in his nedica
notes for S.R, his nedical notes do not indicate the type of
treatment plan, including objectives, described by Dr. Strauss
at hearing. Indeed, his nedical records do not include anything
whi ch coul d be considered a well -devised treatnment plan.

30. Dr. Strauss failed to prepare a plan which included
the source of S.R 's pain, a copy of the nedical records that
describe and validate previous treatnents of S. R, consultations
with specialists which were, at a mninum at |east considered
and di scussed, or any consideration of how SR 's pain could be
further controlled and alleviated. Dr. Strauss, whose primary

treatment was to continue increasing the anount of pain

16



nmedi cation prescribed to SSR until S.R indicated that he was
doi ng okay was not even reflected in Dr. Strauss's notes.

31. Dr. Strauss also failed to docunent the extent to
whi ch psychiatric issues were contributing to S R's chronic
pain, if at all. Dr. Strauss also failed to docunent his
concl usions concerning S.R's character as it related to his
treatnment, sonmething which Dr. Strauss did do during his
testinmony as to why he concluded that S.R was not abusing his
medi cat i ons.

G Special Consultations.

32. Throughout the period of S R 's treatnent by
Dr. Strauss from Novenber 1997 to August 2002, and, nost
inmportantly, during the first few nonths of his treatnent of
S R, Dr. Strauss did not refer S.R to any other physician for
consul tation or additional diagnostic testing. The first few
nmont hs of his treatnent are significant because it was during
this period of time that he significantly increased the dosage
and frequency that S.R was to take OxyContin.

H Justification for S.R's Treatnent.

33. Based upon that the fact that Dr. Strauss failed to
prepare a treatnent plan for S.R, to obtain all of the
avai | abl e nedi cal records concerning SSR, and to refer SR for

special consultations, Dr. Strauss did not have justification
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for the rapid increase in the dose of OxyContin and M5 Contin
Dr. Strauss prescribed for S. R

34. The foregoing finding is sonewhat mtigated, but no
| ess accurate, by the fact that it appears that Dr. Strauss
treatnent of S.R has been effective, with SR continuing in
Dr. Strauss' care up to the final hearing of this matter. S R
has been able to inprove his personal relationship with his
daughter and his nother and father. S. R also married while
under Dr. Strauss' care and was able to study to take a real
estate broker's license test. WMst significantly, after August
2002, S.R renained on the same dosage of MS Contin for 35
nmont hs and, since then, the dosage has been reduced from 4, 800
ng a day to, as of Septenber 2005, 1,400 ng a day. These facts,
however, are based upon hindsight, while the finding in
par agraph 33 is based upon what Dr. Strauss knew during the tine
period in question when he was increasing S.R 's medications.

|. The Standard of Care

35. Dr. Strauss was required to practice nedicine in his
care of SSR with "that |level of care, skill, and treatnent
whi ch is recogni zed by a reasonabl e prudent simlar physician as
bei ng acceptabl e under simlar conditions and circunstances.
" (hereinafter referred to as the "Standard of Care").

36. Dr. Strauss's treatnent and care of S.R as described

in this Recommended Order and based upon the credited opinions
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of Drs. Wrden and Edgar, violated the Standard of Care as
hereafter further found.

37. First, Dr. Strauss' failure to perform an adequate
physi cal exam nation of S R during his first visit on
Novenber 11, 1997, violated the Standard of Care.

38. An adequate physical exam nation of S.R during his
first visit to Dr. Strauss on Novenber 11, 1997, should have
i ncl uded observing S.R 's general deneanor, his speech pattern,
i ncl udi ng whether or not he was slurring his words, whether he
| ooked overdosed, and the nmanner in which he wal ked, including
noti ng whether he evidenced any linp or whether he favored any
part of his body. An adequate physical exam nation should al so
have included the performance of neurol ogical tests, such as
reflex testing and/or straight-leg testing.

39. The purpose for perform ng and recording a physical
exanm nation on the first visit of a patient is to make sure that
the patient's description of his or her conplaints are
corroborated to the greatest extent possible. Additionally, a
physi cal exam nation may even help the treating physician to
di scover problens which the patient may not be aware of and
ot her physici ans overl ooked.

40. Perform ng a physical exam nation was crucial on
S.R's first visit.* S.R was conplaining of chronic pain,

adm tted having a previous history of drug abuse, and expressed
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a concern about obtaining continuing nedical care for his pain.
As noted in Respondent's Proposed Recommended Order "[t]here is

no way to objectively neasure pain. Therefore t he
physician nmust "rely on the subjective conplaints of pain by the
patient.” \Wile this is true, given the circunstances of this
case, Dr. Strauss was obligated to perform a physica
exam nation of S.R rather than relying solely on SSR's
subj ective conmplaints to prescribe OxyContin and Valium both
control | ed substances.

41. At hearing, Dr. Strauss and Dr. Jacobs both suggested
that "psychiatrist” by and | arge do not perform physical
exam nations. Both suggested that this practice is conmon and
that it is within the Standard of Care for psychiatrist to rely
upon the physical exam nation findings of other physicians.
This testinony is rejected. First, Dr. Strauss was not sinply
provi ding psychiatric care to SR, he was also treating himfor
chronic pain. Secondly, and nore inportantly, Dr. Strauss did
not have any nedi cal records reflecting any physical exam nation
for SR during his first visit on Novenber 11, 1997, a visit
for which he prescribed OxyConti n.

42. Secondly, Dr. Strauss violated the Standard of Care by
failing to nake a treatnent plan with objectives for SR Wile
Dr. Strauss testified at hearing as to what he believed his plan

was, he should have created a witten treatnment plan, setting
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out objectives, and identifying the sources of S R's pain, the
medi cal records that docunented and validated treatnent by

previ ous physicians, consultations to evaluate how S. R was
feeling, and specifically how S R 's pain could be further
controlled and alleviated. An adequate plan should have also

i ncl uded t he di scussion of whether any psychiatric issues were
contributing to S R 's condition; a description of SSR"'s
character as it related to any attenpt on S.R's part to obtain
medi cati ons, which were nore than he needed to control his pain,
his social situation, and any stresses S.R was experiencing.

43. Thirdly, Dr. Strauss violated the Standard of Care by
failing to adequately justify the changes in the medications and
dosages/frequency of those nedications. This finding is based
upon Dr. Strauss' failure to prepare a treatnent plan for S. R
to obtain all of the available nmedical records concerning S. R
and to refer SR for special consultations.

44. Finally, Dr. Strauss violated the Standard of Care by
failing to use specialized consultations for diagnosis and/or
treatment of S. R

45. Gven S.R's prior addiction history, the |ack of a
physi cal exam nation, and the lack of S.R's nedical records
ot her than those of Dr. Alshon, Dr. Strauss should have referred
S.R to a physician specializing in addiction medicine.

Dr. Strauss's treatnent of S.R wthout referral, although with
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perfect 20-20 hindsight treatnment that turned out to be
beneficial to SR, relied too heavily on what S R told himand
t he assunption, uncorroborated at the time by Dr. Strauss, that
there was not hing except Dr. Strauss' course of treatnent that
woul d work. W thout a physical exam nation and thorough nedi ca
records, Dr. Strauss | acked adequate reliable information to
conclude that a referral to a pain managenent specialist or an
expert in addictive nedicine would not benefit S. R

J. Medi cal Records.

46. Dr. Strauss' notes, especially in light of the nore
detail ed explanation of his treatnment of S.R provided at
hearing, lack the kind of specificity necessary to justify his
treatnent of S. R

47. Dr. Strauss' notes also do not nenorialize any regul ar
review of S.R's nedical needs that Dr. Strauss perforned. Such
a revi ew shoul d have included docunentati on of how S. R was
bei ng nonitored to determ ne whether he was actual ly taking the
nmedi cations prescribed for him including the results of drug
urinal ysis testing.

48. Regul ar reviews shoul d have al so noted whether S R
was suffering any specific side effects to the nedications he
was taking. Sinply stating that SR reported "no side effects”
was i nadequate. Dr. Strauss should have noted, especially when

i ncreasing the dosage of OxyContin and M5 Contin, and when
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changi ng his nedication to Ms Contin, that he had thoroughly
di scussed the side effects of the drugs and that S.R was not
experiencing those side effects.
49. Dr. Strauss' notes also failed to reflect that he had
di scussed with S.R the dangers of taking OxyContin or M5 Contin
ot her than as prescribed. Although the nunber of occasi ons when
S.R took nore nedication than prescribed were few and S. R
apparently candidly reported these incidents to Dr. Strauss,
Dr. Strauss still should nade sure S. R understood the hazards
associated with increasing the dosage on his owm. This is
especially true given S.R's past abuse history and the other
shortcom ngs between Novenber 1997 and August 2002 of
Dr. Strauss' treatnent of SR noted in this Recormended Order.
50. Wthout the detail ed nedical notes and recorded
periodic reviews Dr. Strauss should have nmade, it appears from
the nedical records that it was S.R 's subjective conplaints
that controlled and fornmed the basis for the decisions nade
concerning his treatment with OxyContin and M5 Contin

CONCLUSI ONS OF LAW

A. Jurisdiction.

51. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and of
the parties thereto pursuant to Sections 120.569, 120.57(1), and

456.073(5), Florida Statutes (2005).
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B. The Charges of the Adm nistrative Conpl aint.

52. Section 458.331(1), Florida Statutes, authorizes the
Board of Medicine (hereinafter referred to as the "Board"), to
i npose penalties ranging fromthe issuance of a letter of
concern to revocation of a physician's |icense to practice
medicine in Florida if a physician cormts one or nore acts
specified therein.

53. Inits First Anended Admi nistrative Conplaint in this
case, the Departnent has alleged that Dr. Strauss has viol ated
Section 458.331(1)(m, (q), and (t), Florida Statutes.

C. The Burden and Standard of Proof.

54. The Departnent seeks to inpose penalties against
Dr. Strauss through the First Amended Adm nistrative Conpl aint
t hat i nclude suspension or revocation of his |icense and/or the
i mposition of an admnistrative fine. Therefore, the Departnent
has the burden of proving the specific allegations of fact that
support its charge that Dr. Strauss violated Section
458.331(1)(m, (q), and (t), Florida Statutes, by clear and

convi nci ng evidence. Departnent of Banking and Fi nance,

Division of Securities and Investor Protection v. Oshorne Stern

and Co., 670 So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510

So. 2d 292 (Fla. 1987); Pou v. Departnent of |nsurance and

Treasurer, 707 So. 2d 941 (Fla. 3d DCA 1998); and Section

120.57(1)(j), Florida Statutes (2005)("Findings of fact shall be
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based on a preponderance of the evidence, except in penal or
Iicensure disciplinary proceedi ngs or except as otherw se
provi ded by statute.").

55. Wiat constitutes "clear and convincing" evidence was

descri bed by the court in Evans Packing Co. v. Departnent of

Agriculture and Consuner Services, 550 So. 2d 112, 116, n. 5

(Fla. 1st DCA 1989), as foll ows:

[C]l ear and convi nci ng evi dence
requires that the evidence nmust be found to
be credible; the facts to which the
W tnesses testify nust be distinctly
remenber ed; the evidence nust be precise and
explicit and the wi tnesses nust be | acking
in confusion as to the facts in issue. The
evi dence nust be of such weight that it
produces in the mnd of the trier of fact
the firmbelief or conviction, wthout
hesitancy, as to the truth of the
al | egati ons sought to be established.
Slomowitz v. Wl ker, 429 So. 2d 797, 800
(Fla. 4th DCA 1983).

See also In re Graziano, 696 So. 2d 744 (Fla. 1997); In re

Davey, 645 So. 2d 398 (Fla. 1994); and Wal ker v. Florida

Depart nent of Busi ness and Professional Regul ati on, 705 So. 2d

652 (Fla. 5th DCA 1998) (Sharp, J., dissenting).

D. Count One: Section 458.331(1)(t), Florida Statutes;

The Standard of Care.

56. In Count One of the First Anended Adm nistrative

Conplaint it is alleged that Dr. Strauss violated Section
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458.331(1)(t), Florida Statutes (2001), which defines the
foll ow ng disciplinable offense:
(t) . . . [T]he failure to practice
medi cine with that |evel of care, skill, and
treatment which i s recognized by a
reasonably prudent simlar physician as
bei ng acceptabl e under simlar conditions
and circunst ances.
57. The Departnment has alleged that Dr. Strauss viol ated
the Standard of Care in "one or nore of the foll ow ng ways":
a) by failing to perform an adequate
physi cal exam nation for Patient S.R during
his first visit;

b) By failing to nake a treatnent plan
W th objectives;

c) by failing to justify changes in
medi cati ons, dosages or frequency; or

d) by failing to use specialized
consul tations for diagnosis and/or
treat nent.
58. The evidence has clearly and convincingly proved that
Dr. Strauss has violated the Standard of Care as alleged in the

First Anended Admi nistrative Conpl aint.

E. Count Two: Section 458.331(1)(n), Florida Statutes;

Medi cal Records.

59. In Count two of the First Amended Adm nistrative
Complaint it is alleged that Dr. Strauss violated Section
458.331(1)(m, Florida Statutes, which defines the follow ng

di sci pli nabl e of f ense:
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(m Failing to keep |l egible, as defined
by department rule in consultation with the
board, nedical records that identify the
I i censed physician or the physician extender
and supervi si ng physician by name and
professional title who is or are responsible
for rendering, ordering, supervising, or
billing for each diagnostic or treatnent
procedure and that justify the course of
treatment of the patient, including, but not
limted to, patient histories; exam nation
results; test results; records of drugs
prescri bed, dispensed, or adm nistered; and
reports of consultations and
hospi talizations.

60. The First Anmended Adm nistrative Conplaint alleges
that Dr. Strauss' nedical records were i nadequate because he
failed to keep | egible nedical records that justify the course
of treatnment of Patient S.R in one or nore of the follow ng
ways:

a) by failing to record or inadequately
recordi ng a physical exam nation during
Patient SR 's first visit;

b) by failing to make detail ed notes and
performregul ar reviews of patient needs;

or

c) by failing to docunent a conplete and
proper history of Patient S. R

61. Obviously, having failed to perform a physical
exam nation during S R's first visit, Dr. Strauss failed to
record one. He also failed to make the kind of detail ed notes,
i ncludi ng nmenoralizing regular reviews, necessary to justify the

course of nedication treatnent prescribed for SSR  Finally,
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Dr. Strauss' nedical history of S.R was inadequate. It is,
therefore, concluded that Dr. Strauss failed to keep adequate
medi cal records in violation of Section 458.331(1)(m, Florida
St at ut es.

F. Count Three: Section 458.331(1)(q), Florida Statutes;

Legend Drugs.

62. In Count Three of the First Amended Adm nistrative
Complaint it is alleged that Dr. Strauss violated Section
458.331(1)(qg), Florida Statutes, which defines the follow ng
di sci pli nabl e of f ense:

(gq) Prescribing, dispensing,
adm ni stering, mxing, or otherw se
preparing a | egend drug, including any
control |l ed substance, other than in the
course of the physician's professiona
practice. For the purposes of this
par agraph, it shall be legally presuned that
prescri bing, dispensing, adm nistering,
m xi ng, or otherw se preparing | egend drugs,
including all controlled substances,
i nappropriately or in excessive or
I nappropriate quantities is not in the best
interest of the patient and is not in the
course of the physician's professional
practice, without regard to his or her
i ntent.

63. The Administrative Conplaint alleges that Dr. Strauss
vi ol ated Section 458.331(1)(q), Florida Statutes, with regard to
Patient S.R in that he
prescri bed OxyContin, MS Contin, Valium and
Ativan, all controlled substances, to S.R

i nappropriately or in excessive or
i nappropriate quantities, in that Respondent
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prescri bed controll ed substances w t hout
medi cal justification, in quantities which
endangered the patient's health, and were
not in the best interest of the patient and
in a manner not in the course of the
physi ci an's professional practice.

64. Although the evidence proved that Dr. Strauss used
control |l ed substances to treat SSR "in the course of the
physi ci an's professional practice,” given the definition of
Section 458.331(1)(q), Florida Statutes, and the findings of
this Recormended Order, the Departnent proved that Dr. Strauss
vi ol ated Section 458.331(1)(q), Florida Statutes.

G. The Appropriate Penalty.

65. In determning the appropriate punitive action to
recommend to the Board in this case, it is necessary to consult
the Board's "disciplinary guidelines,” which inpose restrictions
and [imtations on the exercise of the Board' s disciplinary

authority under Section 458.331, Florida Statutes. See Parrot

Heads, Inc. v. Departnent of Business and Prof essi onal

Regul ation, 741 So. 2d 1231 (Fla. 5th DCA 1999).

66. The Board's guidelines are set out in Florida
Adm ni strative Code Rule 64B8-8.001, which provides the
foll owi ng "purpose" and instruction on the application of the
penalty ranges provided in the Rule:
(1) Purpose. Pursuant to Section
456. 079, F.S., the Board provides within

this rule disciplinary guidelines which
shal | be inposed upon applicants or
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i censees whom it regul ates under Chapter
458, F.S. The purpose of this rule is to
notify applicants and |icensees of the
ranges of penalties which will routinely be
i nposed unl ess the Board finds it necessary
to deviate fromthe guidelines for the
stated reasons given within this rule. The
ranges of penalties provided bel ow are based
upon a single count violation of each
provision listed; nultiple counts of the
viol ated provisions or a conbination of the
violations may result in a higher penalty
than that for a single, isolated violation.
Each range includes the | owest and hi ghest
penalty and all penalties falling between.
The purposes of the inposition of discipline
are to punish the applicants or |icensees
for violations and to deter themfromfuture
violations; to offer opportunities for
rehabilitation, when appropriate; and to
deter other applicants or licensees from

vi ol ati ons.

(2) Violations and Range of Penalties.
I n i nposing discipline upon applicants and
| icensees, in proceedings pursuant to
Section 120.57(1) and 120.57(2), F.S., the
Board shall act in accordance with the
foll owi ng disciplinary guidelines and shal
i npose a penalty within the range
corresponding to the violations set forth
bel ow. The verbal identification of
of fenses are descriptive only; the ful
| anguage of each statutory provision cited
nmust be consulted in order to determine the
conduct i ncl uded.

67. Florida Adm nistrative Code Rule 64B8-8.001(2), goes
on to provide, in pertinent part, the follow ng penalty
guidelines for the violations proved in this case:

a. For a violation of Section 458.331(1)(m, Florida

Statutes, a range of relevant penalties froma reprinmand to two
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years’ suspension foll owed by probation, and an adm nistrative
fine from $1, 000.00 to $10, 000. 00;

b. For a violation of Section 458.331(1)(q), Florida
Statutes, a range of relevant penalties froma one-year
probation to revocation, and an admnistrative fine from
$1, 000. 00 to $10, 000.00; and

c. For a violation of Section 458.331(1)(t), Florida
Statutes, a range of relevant penalties fromtwo years’
probation to revocation, and an admnistrative fine from
$1, 000. 00 to $10, 000. 00.

68. Florida Adm nistrative Code Rule 64B8-8.001(3)
provides that, in applying the penalty guidelines, the follow ng
aggravating and mtigating circunstances are to be taken into

account:

(3) Aggravating and Mtigating
Circunstances. Based upon consi deration of
aggravating and mitigating factors present
in an individual case, the Board may devi ate
fromthe penalties recomended above. The
Board shall consider as aggravating or
mtigating factors the foll ow ng:

(a) Exposure of patient or public to
injury or potential injury, physical or
ot herw se: none, slight, severe, or death;

(b) Legal status at the tine of the
of fense: no restraints, or |egal
constraints;

(c) The nunber of counts or separate
of fenses est abl i shed,

(d) The nunber of tines the sane offense
or of fenses have previously been commtted
by the |icensee or applicant;
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69.

(e) The disciplinary history of the
applicant or licensee in any jurisdiction
and the length of practice;

(f) Pecuniary benefit or self-gain
inuring to the applicant or |icensee;

(g) The involvenent in any violation of
Section 458.331, Florida Statutes, of the
provi sion of controlled substances for
trade, barter or sale, by a licensee. 1In
such cases, the Board will deviate fromthe
penal ties recommended above and inpose
suspensi on or revocation of |icensure;

(h) Any other relevant mtigating
factors.

In its Proposed Reconmended Order, the Departnent has

requested that it be recomended that the follow ng discipline

be i nposed upon Dr. Strauss' |icense:

70.

a. Aletter of concern;

b. An admnistrative fine of $15, 000. 00;
c. Continuing education classes in the
anount and nature to be specified by the
Boar d;

d. Fifty (50) hours of conmunity service

Havi ng carefully considered the facts of this matter

in light of the provisions of Florida Adm nistrative Code Rul e

64B8-8.001, it is concluded that the Departnent's suggested

penal ty,

wi thout the fifty hours of comrunity service, is

reasonabl e. No explanation of why Dr. Strauss should be

required to provide community service has been given by the

Departnent, and the facts do not support such discipline.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it

is
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RECOMVENDED t hat the a final order be entered by the Board
of Medicine finding that Abbey Strauss, MD., has viol ated
Section 458.331(1)(m, (qgq), and (t), Florida Statutes, as
described in this Reconmrended Order; issuing hima letter of
concern; requiring that he pay an adm nistrative fine of
$15, 000. 00; and requiring that he attend continui ng educati on
classes in an anmbunt and of a nature to be determ ned by the
Boar d.

DONE AND ENTERED t his 26th day of April, 2006, in

Tal | ahassee, Leon County, Florida.

LARRY J. SARTIN

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wwth the erk of the
Division of Adm nistrative Hearings
this 26th day of April, 2006.

ENDNOTES

'/ The substantive definitions of wong-doing contained in
Section 458.331(1)(m, (g), and (t), Florida Statutes (1997
t hrough 2002), did not change appreciably. Therefore,
references to the year of the statute will be excluded from
further citations of those provisions.
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2/ The Transcript of the Decenber 16, 2005, hearing, at line 22,
page 3, incorrectly identifies "Petitioner's" Exhibit 6 being
addressed at page 28 of the Transcript. At line 17, page 28, it
is Respondent's Exhibit 6 that is admtted.

3/ The evidence in this case failed to prove that S.R, at any
time during Dr. Strauss' treatnent, was addicted to, or abusing
OxyContin or any other drug. Petitioner's suggested Finding of
Fact nunber 10, that "[a]t the tine Respondent was treating
Patient S.R, Patient S.R may have been addi cted and abusi ng
the pain nedication that was being prescribed to himby the
Respondent” is rejected as too specul ative and not supported by
t he wei ght of the evidence.

“  There was al so evidence presented at hearing as to the need
to continue to conduct physical exanm nations of S.R on
subsequent visits. The First Amended Adm ni strative Conpl aint
does not allege, however, that the failure to conduct subsequent
physi cal exam nations constituted a violation of Section
458.331(1)(t), Florida Statutes.
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R S. Power, Agency Cerk
Departnent of Health
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in these cases.
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